Federal Consistency Regulations and OCS Activities

After a four-year drafting effort, the Department of Commerce’s (DOC) revised Federal consistency regulations became effective in January 2001.  Within the revised regulations there are some provisions that may impact energy-related activities in the coastal zone and on the Outer Continental Shelf (OCS).  Even before the rules were revised, the Federal consistency review process created some uncertainty and delays for OCS operators.  Instead of clarifying, the revised regulations create an unpredictable and inefficient review process that is broader in its impact and in some cases lacks a statutory basis and undermines legitimate Federal authority.  Before discussing the implications of the revised regulations, let me briefly discuss “Federal consistency.”

What is Federal consistency?

Federal consistency is the Coastal Zone Management Act requirement that Federal actions that are reasonably likely to affect any land or water use or natural resource of the coastal zone be consistent with enforceable policies of a State’s federally-approved coastal management program.  The “effects test” is used to determine which Federal actions are subject to consistency:

Will the activity directly, indirectly, or cumulatively affect any natural resources, land uses, or water uses in the coastal zone?

If the answer yes, then the activity is subject to Federal consistency.

What are the different standards of Federal consistency?

Direct Federal agency activities, such as OCS lease sales, must be “consistent to the maximum extent practicable” with enforceable policies in the State’s coastal management programs.  “Consistent to the maximum extent practicable” is defined as fully consistent unless full consistency is prohibited by law.  In the case of an OCS lease sale, MMS prepares a Consistency Determination (CD) stating that its proposed activity will be consistent to the “maximum extent practicable.”  We forward the CD to the affected State 90 days before a final sale decision is made.  The State either concurs with or objects to the CD.  If the State objects, MMS can proceed with the OCS sale if we either (1) describe the legal impediments to being fully consistent or (2) conclude that the lease sale is fully consistent.

Private activities requiring a Federal license/permit, such as geological and geophysical permits, must be “fully consistent” with enforceable policies.  In this case, the applicant prepares a Consistency Certification stating that its proposed licensed/permitted activity will be fully consistent and forwards the certification along with the permit application to the affected State.  The

State concurs with or objects to the certification.  If the State objects, the Federal Agency is prohibited from issuing the objected-to permit.  To proceed, the applicant either amends the license/ permit or successfully appeals the State’s objection to the Secretary of Commerce.

OCS plan activities also must be “fully consistent” with enforceable policies. The applicant prepares a Consistency Certification stating that any activity described in detailed an OCS plan is fully consistent.  This certification is forwarded to MMS along with the OCS plan.  After deeming the OCS plan complete, MMS submits the package to the affected State.  The State concurs with or objects to the certification.  If the State objects, MMS is prohibited from approving activities described in the plan.  To proceed, the applicant either amends its OCS plan or successfully appeals the State’s objection to the Secretary of Commerce

Once a State concurs with an OCS plan’s consistency certification, or an applicant successfully appeals a State’s consistency objection to the Secretary of Commerce, or MMS presumes consistency, additional State consistency review of Federal licenses/permits described in that plan are not required by the CZMA. 

What does the Offshore Program require from the Federal consistency process?

I believe that there are three tenets that the Offshore Program requires from the Federal consistency process:

· Predictability—MMS and OCS operators must know which activities are covered, when consistency reviews will begin, and when decisions will be made.

· Clarity—MMS and OCS operators require a straightforward review process with clear information requirements.

· Legitimacy—We expect proper delineation of MMS’, operators’, and the States’ authorities/responsibilities.

What are the implications of NOAA’s changes on the Offshore Program?

I’ll briefly elaborate on some of our concerns with the revised regulations.  

An issue of concern is the new conditional concurrence provision.  The CZMA requires the States to either concur with or object to the consistency of activities.  However the new regulations permit the State a third option in the form of a conditional concurrence, which is not authorized by the CZMA.  A conditional concurrence may constitute either a concurrence or objection, depending upon whether the MMS and the applicant accept the State’s conditions.  Creating such a hybrid non-determination by regulation, and in effect delaying the finality and nature of the State’s decision, is problematic.

The regulation contains new overly-broad definitions of the terms “Federal agency activities,” “effects,” and “coastal use or resource” which enlarge the universe of consistency to include rulemaking and planning activities, such as the MMS 5-year OCS Leasing Plan.  Many activities may now be subject to consistency, notwithstanding the fact that such activities could not possibly impact the coastal zone without the occurrence of subsequent activities that would be subject to consistency review.  The expansion of these definitions has created the likelihood of redundant State review and long delays in carrying out legitimate Federal activities and policymaking.

The revised consistency regulations altered the “start” of the consistency review clock.  Before the consistency regulations were revised, the State’s consistency review period began when the MMS forwarded the completed OCS plan to the State.  Now under the revised consistency regulations, the State determines what information is necessary to start the consistency review.  In other words, consistency review does not begin until the State declares the information to be complete.  This change enables a State to hold up the consistency process indefinitely by simply continuing to request more information.  This same provision applies to Federal agency activities, such as OCS lease sales, and OCS permits, such as geological and geophysical permits.  Federal lessees can be effectively hindered from planning for the orderly development of their leases due to the uncertainty of an open-ended consistency review process.

For most OCS activities, in particular Central and Western Gulf of Mexico sales and plans, we do not anticipate delays.  Companies seeking right-of-way pipeline and geological and geophysical permits for activities outside of the Central and Western planning areas may experience difficulties and unpredictable project delays associated with State consistency review. However, we will work closely with operators, the Department of Commerce and NOAA, and State governments to alleviate difficulties that the new regulations have introduced to processing of OCS activities.

What are we doing to remedy these problems?

The President’s National Energy Policy tasked the Secretaries of the Interior and Commerce to examine the current policy and legal provisions to determine if changes are needed to remove barriers to energy-related activities in the coastal zone and on the OCS.  

Currently, we are developing solutions to address our concerns with the Federal consistency regulations.  In some cases, we may propose changes to the regulations.  We will discuss these solutions with Commerce as part of implementing the recommendation in the National Energy Policy.  We hope to address other concerns through developing agreements with coastal States that interpret and implement Federal consistency provisions in a manner that is satisfactory and efficient to all parties.

Although the revised regulations are problematic, we’re confident that by working closely with operators, NOAA, and state governments, the new regulations should not inhibit effective, environmentally sound, OCS operations while still being protective of the enforceable policies of state CZMA programs.
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